'Freedom from all forms of violence' Using Zimbabwe's new Constitution to encourage rape law reform * Douglas Coltart is a Zimbabwean lawyer with a keen interest in constitutionalism and women's rights. This article was written in partial fulfilment of requirements for the LLB degree at the University of Cape Town. The right, therefore, has huge potential for advancing women's rights and addressing violence against women in Zimbabwe. 7 However, as observed by a key civil society leader, Netsai Mushonga, ' [w]hile we applaud the successful end to the constitutionmaking, this ushers in the more difficult exercise of constitution-building, ensuring that rights become reality for women '. 8 This article seeks to make a contribution to that difficult task by considering how the right to freedom from all forms of violence can be used to encourage the reform of Zimbabwe's rape law.
First, the nature and prevalence of rape in Zimbabwe will be considered. Next, I will discuss the importance of the right to freedom from violence for the law reform agenda. Lastly, I explore how the right can be 26 The judiciary also has a role in the law reform process by developing the common law in line with the Constitution 27 and striking down any unconstitutional legislation. 28 The judiciary is also the arm of government that administers punishment to those who violate the right to freedom from violence, by sentencing those convicted of violent crimes, such as rape, under the criminal law.
The influence of the right in South African law The definition of rape protected'. 45 The court held that the definition should be developed to include 'acts of non-consensual penetration of a penis into the anus of a female' in order to give effect to the spirit, objects and purport of the Bill of Rights but declined to extend the definition of rape in a gender-neutral way.
If the Zimbabwean courts decide to follow Masiya then it may be that Zimbabwean law's definition of rape may be found not to fall foul of the Constitution of Zimbabwe, which is similar in many respects to the South African Constitution. However, it should be noted that the Masiya judgement was widely criticised, 46 and South African law's definition of rape was amended through legislative intervention soon after the judgement was handed down in order to make the changes the court had failed to make. 
Legislative intervention needed?
Alternatively, the legislature could amend the definition of rape to make it gender-neutral and to extend it to all types of coerced sexual penetration. 
The cautionary rule
The Mupfudza rule
The cautionary rule in relation to sexual offences is a rule of evidence that requires judicial officers to treat the evidence given by a complainant in a sexual offence case as inherently suspect, and therefore in need of corroboration. 51 The rule seriously prejudices the success of the prosecutorial process in rape trials and is humiliating for sexual assault survivors. 52 In Zimbabwe, the courts used to apply the cautionary rule using a two-stage test laid down in S v Mupfudza 53 that has been summarised as follows:
The first question to be asked by the court is: imprisonment for the rape of a girl estimated to be between 10 and 11 years of age. 68 In reaching its decision the Court relied on a series of cases in which similarly lenient sentences had been administered for rape.
One of the seminal Zimbabwean cases on sentencing in rape trials is Nemukuyu v S. 69 Judges in South Africa may not derogate from the mandatory minimum sentences unless there are 'substantial and compelling reasons' to do so. 72 The legislation also outlines certain circumstances that may not constitute substantial or compelling reasons, one of which is 'an apparent lack of physical injury to the complainant'. 73 Although the 'substantial and compelling reasons' proviso has been inappropriately used by some South African judges to reduce sentences on spurious grounds -sometimes even directly contradicting the list of grounds that may not constitute substantial and compelling reasons -the legislation has led to an increase in the severity of sentences for rape in South Africa. 74 Does the right support the adoption of minimum sentences?
Two primary justifications for legislating mandatory minimum sentences for rape in Zimbabwe were put forward during the parliamentary debate. These were, firstly, the need to send a strong message to the public that rape is a serious crime and, secondly, the argument that more severe sentences will act as a deterrent to potential perpetrators of rape. These sentiments are similar to the reasons put forward for the introduction and continuation of mandatory minimum sentences in South Africa. 75 In societies like Zimbabwe and South Africa, where sexual violence against women has been normalised, it is important to send a strong message to society that rape is a heinous crime, and that those who perpetrate rape will be punished harshly. 76 The right to freedom from violence adds weight to this argument, as rape can no longer be viewed as just a crime -it is also a violation of a fundamental human right. Additionally, the disproportionate impact that rape has on women means that the crime engages the constitutional dimensions of equality and dignity.
Testimonials from rape survivors in South Africa indicate that 'lenient sentences make survivors feel like their lives are "cheap," that they have been exposed to tremendous injustice, and that they are left exposed to intimidation and threats'. 79 A number of studies have suggested that the severity of a punishment may have less influence on its efficacy as a deterrent than the certainty that a punishment will be administered and the celerity of its administration. 80 Therefore, if deterrence is the goal, it may be more effective to focus on streamlining the criminal justice system to ensure the swift and certain administration of justice in rape trials, rather than to increase sentences.
Therefore, in reaching its decision on whether to introduce mandatory minimum sentences, Zimbabwe's legislature will need to balance the importance of sending a strong message to society about the seriousness of the crime of rape, with the lack of conclusive evidence on the deterrent effect of such legislation. 
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Although beyond the scope of this article, the civil law is also likely to be affected by the right to freedom from all forms of violence. In South Africa, the right to freedom from violence -among other rights and provisions enshrined in the Constitution of South Africa 1996 -was influential in a series of judgements that developed the law of delict in order to provide compensation for rape survivors. This is discussed in a longer version of this article: Douglas Coltart, Protection from the spectrum of violence: how the inclusion of the right to 'freedom from all forms of violence' in Zimbabwe's new Constitution can be used to address violence against women, unpublished thesis, University of Cape Town, 2013. 
